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QUESTIONS PRESENTED

The State of Gondor respectfully requests the Court to adjudge:
l.

Whether the Mering Stream is an international watercourse and, thus, it does not lie exclusively
under the property of the State of Gondor and the latter is subject to reparation to the Federal

Republic of Rohan for obstructing its use in an equitable manner.

a) Whether the State of Gondor has violated International Environmental Law and especially the
no transboundary harm rule, the obligation to inform and cooperate as well as the obligation to

demonstrate due diligence.

b) Whether the Federal Republic of Rohan has violated the right to life the right to life and the
right to health under Article 6 of the International Covenant on Civil and Political Rights and
Article 12 of the International Covenant on Economic, Social and Cultural Rights via the imposed
sanctions; whether these measures can be considered lawful countermeasures, not exceeding the

condition of proportionality.
I,

a)Whether the Federal Republic of Rohan, by increasing its troops along the Gondorian-Rohirrim
border and reconstructing and manning with military personnel Helm’s Deep, has violated its

treaty obligations towards the State of Gondor under Article 2 (4) of the United Nations Charter.
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b) Whether the State of Gondor in its use of force against Helm’s Deep, and its elimination of all
Rohirrim military forces there has exercised lawfully its inherent right to self-defense under Article
51 of the United Nations Charter.

c) Whether the Federal Republic of Rohan, by taking part in the act of aggression in the city of
Anorien, has violated its Treaty obligations towards the State of Gondor under Article 2(4) and
2(7) of the United Nations Charter;.

d) Whether the State of Gondor is entitled to reparations for this act.
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PLEADINGS

I.  The Mering Stream is not an international watercourse and, thus, it does lie
exclusively under the property of the State of Gondor and the latter is subject to
reparation from the Federal Republic of Rohan for obstructing its use.

The Mering Stream lies exclusively under the property of the State of Gondor, as such sovereign
title can be established by customary law (1), and therefore the Federal Republic of Rohan must

provide reparations (2).

1. The sovereign title of Gondor over the Mering Stream is established by customary law

For almost a century Gondor used water from the river for the water supply needs of various cities,
while the neighboring country had never raised any objection. Therefore it must be recognised that
the Mering Stream and its waters do not qualify, as a whole, as an international watercourse under

customary international law.

Historically, for many centuries the river has been considered and used by our whole society as
ours. We have always considered that the Mering Stream belongs to us, and a kind of local custom
has been created. After all the Court has found that “[it] sees no reason why long continued practice
between two States accepted by them as regulating their relations should not form the basis of
mutual rights and obligations between the two States™. On the other hand, no other rule of
international customary law was established, given that, although we didn’t react, we have never
accepted such practices. Thus, it is obvious that the opinion juris sive necessitatis, whose existence

is necessary in order for a rule of customary law to be established?, is missing.

! Case concerning Right of Passage over Indian Territory (Merits) , Judgment of 12 April 1960: I.C.J. Reports 1960,
p. 6, p. 39.
2 Statute of the International Court of Justice, art. 38(1)(b).
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2. The State of Gondor is entitled to reparation from the Federal Republic for the use of the
Mering Stream

Gondor has sovereignty over the part of the river that passes through its ground, and therefore has
the right to decide whether and how to use them.® Furthermore, Rohan has no right to these waters.
Any use, for any needs of the part of the river located in Gondor is subject to the conclusion of an
agreement with Gondor. There is no such a multilateral or bilateral agreement that recognizes the
right of Rohan to use the water from the Mering Stream River. The fact that for so many decades
the neighboring state has not started any procedures to conclude a relevant agreement for the use
of the waters, means that the issue remains unregulated. For so many years, Rohan has illegally
used the waters of the river, violating our rights, and as a result, Rohan is obliged to pay
compensation, based on what is defined in the Articles on the Responsibility of States for
Internationally Wrongful Acts (ARSIWA). Specifically, article 31 par. 1 provides that “[t]he
responsible State is under an obligation to make full reparation for the injury caused by the

internationally wrongful act™.

Rohan violated the terms of the bilateral agreement which a Rohirrim company had signed with
Gondor to grant a license to exploit the river. That issue concerned the Court as well in the case of
the Silala River®. Specifically, the contract had explicitly provided the possibility of unilateral
revocation of the license by Gondor. Hence, since 2002, the Rohirrim company's rights to exploit
the Mering Stream have been revoked. This means that, Rohan exploits the river illegally and for

selfish purposes. Since 2002, the Rohirrim company's rights to exploit the Mering Stream have

3Stephen C. McCaffrey “Introduction: Politics and Sovereignty over Transboundary Groundwater”, pp. 353-355.

* The Articles on the Responsibility of States for Internationally Wrongful Acts (2001), available here:
https://legal.un.org/ilc/texts/instruments/english/draft articles/9 6 2001.pdf

> Dispute over the Status and Use of the Waters of the Silala (Chile v. Bolivia), Judgment of 1CJ, 2022, para. 50-59.
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been revoked. Consequently, the Rohan has exploited illegally and for selfish purposes the river. It

is therefore established that Gondor is entitled to reparations.

Il.  Gondor has not violated International Environmental Law and the Federal Republic
of Rohan violated the principle of proportionality in imposing the countermeasures.

The State of Gondor respectfully submits that it has not violated International Environmental Law
during its excavations (1) and therefore, the countermeasures that the Federal Republic of Rohan

imposed are disproportionate (2).

1. The State of Gondor has not violated International Environmental Law during its

excavations

First of all, a State shall not knowingly allow its territory to be used for acts contrary to the rights
of other states®. This obligation is one of due diligence’. Since it is an obligation of conduct rather
than of result, had all the appropriate measures been taken, the State bears no responsibility®.
Moreover, it is vital that an environmental impact assessment is conducted in all activities with a

foreseeable risk of harm to the environment of other states®. As far as procedural obligations are

® Corfu Channel case (United Kingdom v. Albania), Judgment, 1.C.J. Reports 1949, p. 4, p. 22.

7 Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, with commentaries, 2001,
(A/56/10), in YBILC, 2001, Vol. Il, Part Two, p. 154, para. 6

& Ibid., para. 7.

° Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010, p. 14, para. 204; Certain
Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a Road in
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, p. 665, para. 104.
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concerned, there is an obligation to inform and cooperate with the neighboring states as well as to
notify in cases of emergency™.

In our case, Gondor was not aware that the pollution of the Mering Stream and the detriment to
the surrounding ecosystem was due to the excavation site. As a matter of fact, the Rohirrim
authorities, although they found out, did not proceed either to inform or enter into negotiations
with their Gondorian counterparts. Most importantly, Gondor has conducted an environmental
study prior to the construction of the Site and, additionally, there was a press release on the web
informing the international community on the matter. Moreover, after the leak happened, at the

first moment possible the Rohirrim authorities were informed.

In conclusion, the State of Gondor did not violate its substantive and procedural obligations under

international law.

2. The countermeasures that the Federal Republic of Rohan imposed are

disproportionate

The right to life is established in Article 6 of the International Covenant on Civil and Political
Rightst. It should be interpreted as concerning “the entitlement of individuals to be free from acts
and omissions that are intended or may be expected to cause their unnatural or premature death,

as well as to enjoy a life with dignity”*2. The Covenant does not allow for a narrow interpretation

10 Birnie Patricia, Boyle Alan, Redgwell Catherine, International Law and the Environment, 3rd (rev.) edn., Oxford
University Press, Oxford, 2009, pp. 176 — 177, 182; Sands Philippe, Peel Jacqueline; with Fabra Adriana, MacKenzie
Ruth, Principles of International Environmental Law, 3rd edn., Cambridge University Press, Cambridge, 2012, p. 203.
1 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United Nations,
Treaty Series.

12 UN Human Rights Committee (HRC), ICCPR General Comment No. 6: Article 6 (Right to Life)
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of this fundamental right, which may not be violated even in cases of armed conflict or public
emergency that threaten the life of a nation.®

Moreover, the right to health is established in article 12 of the International Covenant on
Economic, Social and Cultural Rights.** This right includes “the enjoyment of a variety of facilities,
goods, services and conditions necessary for the realization of the highest attainable standard of
health”. An important aspect of the right to health is the availability of health-care facilities, goods
and programs within the country. Article 12(2)(c) explicitly references the need for prevention,
treatment and control of epidemic, endemic, occupational, and other diseases, while in 12(2)(d)
the importance of: the creation of conditions which would assure to all medical service and

medical attention in the event of sickness is underscored.

As the Committee on Economic, Social and Cultural Rights provides in General Comment 14
“[t]he adoption of any retrogressive measures incompatible with the core obligations under the

right to health, outlined in paragraph 43 above, constitutes a violation of the right to health”*°.

In our case, the Respondent’s acts lead to a violation of the abovementioned rights, since not only
did they causally contribute to the spread of the Dark Plague, but also to an important increase of
mortality within Gondor, proving that the principle of proportionality has been breached. Despite
the fact that Article 2 of the International Covenant of Civil and Political Rights establishes that a
State undertakes to respect the rights of all individuals within its territory and subject to its

jurisdiction, it should be submitted that the fundamental human rights are to be respected erga

13 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 1CJ
Reports 2004, para. 105-107; and Legality of Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports
1996, para. 24-26

12UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 1966, United
Nations, Treaty Series

15 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14: The Right to the
Highest Attainable Standard of Health (Art. 12 of the Covenant).
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omnes'® and since the two parties also share a contractual link between them, their obligation is
established to respect those fundamental rights between each other.

According to Article 22 of the Articles on State Responsibility for Internationally Wrongful Acts,
countermeasures may be imposed in order to procure the cessation of a wrongful activity or in

order to achieve reparation for the injury.*’

For countermeasures to be justifiable they have to meet certain conditions under international law.
According to article 49 and 50 of the Articles on State Responsibility for Internationally Wrongful
Acts, firstly, the injured state must have asked for reparation for the wrongful conduct. With regard
to the effects of the countermeasures, they have to be commensurate with the injury suffered. Last
but not least, as this Court has established in the case of Gabcikovo-Nagymaros Project!®, their
lawfulness may be established only under the prerequisite of proportionality. The last conditions
examined by the Court is that of the purpose of the countermeasure, that may not be other than
inducing the wrongdoing State to comply with its obligations under international law. In particular,
regarding the embargo, the Court found in the case of the Military and Paramilitary Activities
Carried in and against Nicaragua that the embargo enforced by the United States of America
against Nicaragua was not necessary to protect the security interests invoked by the United States

of America.®

In our case, the imposition of economic sanctions on behalf of Rohan is unlawful since they violate

the principle of proportionality. Even if the Court finds that Gondor has violated its international

16 The Barcelona Traction, Light and Power Company, Limited (Belgium v Spain), Judgements, ICJ Reports 1970,
p.p. 32-33, para. 32-34.

17 Articles on Responsibility of States for Internationally Wrongful Acts [2001], 2, 26.

18 Gabcikovo-Nagymaros Project (Hungary v Slovakia, Judgements, ICJ Reports 1997, para. 87.

19 Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. USA), Judgements, ICJ Reports
1986, para. 282.
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law obligations due to the environmental damage it created, it is submitted that Rohan should have
asked for reparations first, before proceeding to the imposition of the sanctions.

Gondor also submits that the imposition of the embargo for medicinal products, such as vaccines,
certainly does not serve the purpose of countermeasures. However, even if the Court finds that the
embargo is in compliance with the object of imposition of countermeasures, it is also submitted
that it is not proportionate to the alleged purpose, since it led to a rapid increase of mortality within
the Applicant’s territory. The right to life as well as the right to health of many Gondorian citizens
has been violated. This violation may not be justified according to international law, as article 50
(b) and (c) of the Articles on State Responsibility for Internationally Wrongful Acts clearly
stipulates. Therefore, it is submitted that Rohan is in breach of the principle of proportionality of

countermeasures through the imposition of the embargo as well.

IIl.  The Federal Republic of Rohan, by increasing its troops along the border and
reconstructing and manning with military personnel Helm’s Deep, has violated its
Treaty obligations towards the State of Gondor under Article 2(4) of the United
Nations Charter, Gondor exercised lawfully its right to self-defense and Rohan, by
taking part in the act of aggression in the city of Anorien, has violated its Treaty
obligations towards the State of Gondor under Article 2(4) and (7) of the United

Nations Charter and the latter is, thus, entitled to reparations for this act.

The State of Gondor will establish that it has been the recipient of a violation on behalf of Rohan
vis-a-vis the Applicant of Article 2(4) of the United Nations Charter (1), that the use of force of
the State of Gondor was lawful in accordance with its inherent right to self-defense (2), that Rohan
violated its Treaty obligations towards the State of Gondor under Article 2(4) and (7) of the United

Nations Charter (3), and that Gondor is entitled to compensation (4).
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1. Rohan’s violation of its treaty obligations towards the State of Gondor under Article
2(4) of the United Nations Charter.

The Federal Republic of Rohan, by increasing its troops along the Gondorian-Rohirrim border and
reconstructing and manning with military personnel Helm’s Deep, has committed a prohibited
threat of force under Article 2(4) of the United Nations Charter. In general, it is understood that
the threat of force is interpreted as the hostile intention a state announces to another with any means

and which is directly linked with the use of force in the future.?°

In the situation concerned, the most evident proof regarding the threat of force by Rohan is that
the fortress which offers the city of Underharrow its significant geostrategic importance hadn’t
been used since the Second World War. Its reconstruction in this particular time period along with
the reinforcement of military forces in the border area, consists of a clear indication of Rohan’s
aggressive objective which without deviation aims towards an armed attack against Gondor in the

near future.

2. The legality of Gondor’s exercise of its inherent right to self-defense under Article 51
of the United Nations Charter

The State of Gondor in its use of force against Helm’s Deep, and its elimination of all Rohirrim
military forces there has exercised lawfully its inherent right to self-defense under Article 51 of
the United Nations Charter .

In particular, the Federal Republic of Rohan, by increasing its troops along the Gondorian-

Rohirrim border and reconstructing and manning with military personnel Helm’s Deep, has

20 Nikolas Striichler, The Threat of Force in International Law (Cambridge: Cambridge University Press 2007) 37.
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violated its Treaty obligations towards the State of Gondor under Article 2(4) of the United Nations

Charter and specifically the threat of force as stated above.

On that note, according to an evolved interpretation that corresponds to the evolution of the
ordinary meaning of the terms of Article 51 of the United Nations Charter, the term “armed attack”
in Article 51 of the United Nations Charter does not require the natural expression of force but
rather the act of aggression starts in an earlier stage. Thus, it is time, especially after the de facto
expansion of the use of force by the authorization of the United Nations Security Council in
Resolution 2249 (2015)?!, an expansionary understanding of the verb “occurs” to be upheld. This
can be substantiated also by the United Nations General Assembly’s Resolution 3314, which is
found to be reflecting rules of customary international law?2. In this resolution, Article 4
establishes that “the acts enumerated above [in the Resolution] are not exhaustive?3. This makes
it crystal clear that the interpretation of Article 51 must, in the present case, be expansive,
recognising that the relevant practise of Rohan and its use of force may fall within the scope of the
definition of aggression provided in the resolution, giving rise to the need for Gondor to act upon

its right to self-defense.

In our case, the massive reinforcing actions of Rohan which took place in a city of high geostrategic

importance are of such scale and effects that there is no need to await for the natural expression of

2United Nations Security Council, “S/RES/2249” (2015),
https://www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-

CFBE4FF96FF9%7D/s res 2249.pdf. Indicatively: de Wet E, “The Invocation of the Right to Self-Defence in
Response to Armed Attacks Conducted by Armed Groups: Implications for Attribution” (2019) 32 Leiden Journal of
International Law 91; and Kress C, ‘On the Principle of Non-Use of Force in Current International Law’ (Just Security,
30 September 2019) https://www.justsecurity.org/66372/on-the-principle-of-non-use-of-force-in-current-
international-law/ accessed 13 March 2023.

22 Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. USA), Judgements, ICJ Reports 1986,
para. 195.

23 United Nations General Assembly Resolution 3314, Definition of Aggression, Resolution 3314 (XXIX) (14

December 1974) available from https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NRO0/739/16/IMG/NR073916.pdf?OpenElement.
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force to accept that an act of aggression has begun?*. In this case, it is only natural that Gondor is

entitled to act in a precautionary cessation still implementing its inherent right to self-defense.

Nonetheless, even if we accept that a more or less physical element of an armed attack must have
been already initiated as prerequisite for the use of force in self-defense, and that Gondor was not
entitled to act upon its inherent right to self-defense, the force used must be necessary and
proportionate in order to respond to the force ahead of us?®. Indeed, in our case Gondor’s use of
force within its self—defense action was equally necessary and proportionate as it was of lower
quality and intensity. Namely, the intensity of the reinforcement of Helm’s Deep in combination
with the fact that it is placed close to the borders of the two states (a crucial geographical area) was
the element that rendered the operation necessary. On the other hand, the intervention was
concentrated only on the crucial area of interest and no civilians were found among the casualties.
In addition, during the operation, Gondor offered the opportunity for surrender, which remained
unanswered and thus was perceived as a rejection. All the above proves the proportionality of the

use of force by Gondor.

3. Rohan’s violation of its Treaty obligations towards the State of Gondor under Article
2(4) and (7) of the United Nations Charter regarding the act of aggression in the city

of Anorien

The Federal Republic of Rohan, by taking part in the act of aggression in the city of Anorien, has
violated its Treaty obligations towards the State of Gondor under Article 2(4) and (7) of the United

Nations Charter.

24 1CJ, Oil Platforms Case (Merits) (6 November 2003) para.51 https://www.icj-cij.org/public/files/case-
related/90/090-20031106-JUD-01-00-EN.pdf

25 Separate Opinion of Judge Simma, Oil Platforms (Islamic Republic of Tran v. United States of America)” (2003),
para 12 https://www.icj-cij.org/public/files/case-related/90/090-20031106-JUD-01-10-EN.pdf.
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In particular, Rohan has breached its obligation to refrain from the use of force against the
territorial integrity of Gondor, including the prohibition of aggression and the obligation to settle
international disputes exclusively by peaceful means so as to ensure that international peace and
security, as well as justice, are not placed in jeopardy. To this effect, Rohan has equally intervened
in matters which are within the domestic jurisdiction of the state of Gondor, as the principle of

non-intervention is indirectly codified in Article 2(7) of the United Nations Charter?®.

This intervention can also be established under the prism of customary law, in light of the
application of the United Nations General Assembly’s Resolution 262527, where it is stated that
“armed intervention and all other forms of interference [...] are in violation of international law”?,
Rohan bases itself in the treatment of its nationals within the territory of Gondor, effectively
misconstruing that the application of human rights within a territory falls within the domaine
réservé of the State?. Instead of resolving the dispute peacefully with diplomatic means, or by
instituting proceedings before the Court complaining on the violation of human rights, basing itself
in the ICCPR and the ICESCR, Rohan chose to resort to the use of force, effectively intervening

to matters essentially within our domestic jurisdiction.

26Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. USA), Judgements, ICJ Reports 1986,
para. 202.

27 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment, 1.C.J.
Reports 2005, p. 168, para. 162.

28 United Nations General Assembly Resolution 2625, Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations Resolution
2625 (XXV) (24 October 1970) available from https://treaties.un.org/doc/source/docs/A RES 2625-Eng.pdf.

29 Bruno Simma, ed., The Charter of the United Nations: A Commentary (Oxford: Oxford University Press, 2012),
149.
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4. Gondor is entitled to reparations

The State of Gondor is entitled to reparations from the Federal Republic of Rohan as a result of its
unlawful act regarding the violation of its treaty obligations towards the State of Gondor under
Article 2(4) and (7) of the United Nations Charter as stated previously.°

In fact, Rohan obliterated several Gondorian strongholds. The nature of the B-12 attack (carpet
bombing) also did damage to civilian buildings and resulted in the death of 9 civilians in the course
of the raid. As a result, material damage, in violation of international law, has effectively taken

place®!,

It is crucial to underline that Rohan’s attack is characterized as indiscriminate and therefore
unlawful as it was possible to assume that a carpet bombing campaign could cause the loss of the
lives of civilians which is prohibited under fundamental principles of International Humanitarian
Law?2. Moreover the loss of life in question does not align with the principle of proportionality
compared to the military aim of Rohan, as in total nine civilian lives were lost and such an incident
is a direct violation of the International Humanitarian Law, as established above. The Military
Commander in charge was, thus, obliged to assess the situation making all efforts possible to
ensure that he has taken the right decisions and under these circumstances the conclusion that he

draw cannot be at all considered as logical®3.

30 pCl), Factory at Chorzéow (Claim for Indemnity, Merits), (1928),para 47 https://www.icj-
cij.org/public/files/permanent-court-of-international-justice/serie A/A 17/54 Usine_de Chorzow Fond Arret.pdf
3l“Area  Bombardment,” accessed March 13, 2023, https:/ihl-databases.icrc.org/en/customary-
ihl/v2/rule13?fbclid=IwAR1IRO Snehpru3-srN35trEmKIXrECxK028KOMCONIeaN oZLb-HomhuF6Q.

32 |egality of Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 1996, para. 78.

33 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol 1), Article 51(5) and 57(2)(a)(ii) (1977)
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977
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The damage derives directly from actions on behalf of Rohan as the Military Commander is part
of the Armed Forces of the state,® Therefore attribution is established between the unlawful act,
the damage in question and the Federal Republic of Rohan, which according to the relevant case
law is requested now reparate the damages it causes®>.

34 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol 1), Article 91 https://ihl-databases.icrc.org/en/ihl-treaties/api-1977

35 “Responsibility of States for Internationally Wrongful Acts,” in International Documents on Environmental
Liability, by Hannes Descamps, Robin Slabbinck, and Hubert Bocken (Dordrecht: Springer Netherlands, 2008), 323—

31, https://doi.org/10.1007/978-1-4020-8367-9 22; and Rainbow Warrior Case (New Zealand v. France) [1990] 82
I.L.R. 500, p. 270, para. 113.
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PRAYER FOR RELIEF

For the foregoing reasons, the State of Gondor respectfully requests the Court to adjudge and
declare that:

I.  The Mering Stream is not an international watercourse and, thus, it does lie exclusively
under the property of the State of Gondor and the latter is subject to reparation from the
Federal Republic of Rohan for obstructing its use.

Il.  Gondor has not violated International Environmental Law and Rohan violated the principle
of proportionality in imposing the countermeasures.

I1l.  The Federal Republic of Rohan, by increasing its troops along the border and
reconstructing and manning with military personnel Helm’s Deep, has violated its Treaty
obligations towards the State of Gondor under Article 2(4) of the United Nations Charter,
Gondor exercised lawfully its right to self-defense and Rohan, by taking part in the act of
aggression in the city of Anorien, has violated its Treaty obligations towards the State of
Gondor under Article 2(4) and (7) of the United Nations Charter and the latter is, thus,

entitled to reparations for this act.
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