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QUESTIONS PRESENTED

The State of Gondor respectfully requests the Court to adjudge:
.

Whether the Mering Stream is an international watercourse and, thus, it does not lie exclusively
under the property of the State of Gondor and the latter is subject to reparation to the Federal

Republic of Rohan for obstructing its use in an equitable manner.

a) Whether the State of Gondor has violated International Environmental Law and especially the
no transboundary harm rule, the obligation to inform and cooperate as well as the obligation to
demonstrate due diligence.

b) Whether the Federal Republic of Rohan has violated the right to life the right to life and the
right to health under Article 6 of the International Covenant on Civil and Political Rights and
Article 12 of the International Covenant on Economic, Social and Cultural Rights via the imposed
sanctions; whether these measures can be considered lawful countermeasures, not exceeding the

condition of proportionality.
M.

a)Whether the Federal Republic of Rohan, by increasing its troops along the Gondorian-Rohirrim
border and reconstructing and manning with military personnel Helm’s Deep, has violated its

treaty obligations towards the State of Gondor under Article 2 (4) of the United Nations Charter.

b) Whether the State of Gondor in its use of force against Helm’s Deep, and its elimination of all
Rohirrim military forces there has exercised lawfully its inherent right to self-defense under Article
51 of the United Nations Charter.
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c) Whether the Federal Republic of Rohan, by taking part in the act of aggression in the city of
Anorien, has violated its Treaty obligations towards the State of Gondor under Article 2(4) and
2(7) of the United Nations Charter;.

d) Whether the State of Gondor is entitled to reparations for this act.
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PLEADINGS

I.  The Mering Stream is an international watercourse and, thus, it does not lie
exclusively under the property of the State of Gondor and the latter is subject to
reparation to the Federal Republic of Rohan for obstructing its use in an equitable

manner.

The Federal Republic of Rohan submits that the Mering Stream is an international watercourse
and thus it does not fall within the sovereignty of the State of Gondor, which is not entitled to

reparations.

Several well-established rights and obligations for Gondor and Rohan follow from the status of
the Mering Stream River as an international watercourse. The relevant standards are now well-
established as a matter of customary international law, given the fact that the neighboring state
granted for many decades the use of the river to a Rohirrim Company for an unlimited time. The
Court has examined the necessary conditions for the establishment of international law in the case
of Military and Paramilitary Activities carried in and against Nicaragua. More specifically, in
our case, it seems that both the subjective element (opinio juris) and the objective element (State

practice) coincide, so there is international customary law.*

In addition, by way of essential background, the Court should be aware that the Mering Stream
River is located in one of the most significant and pristine forests on earth, and that's why Rohan
wants to protect its water from unnecessary use by Gondor. It follows that the waters of the River
have had -and still have- a very particular importance for Rohan. Thus, Rohan has been, and still

is, using the waters of the River for various municipal and industrial uses in this exceptionally arid

! Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. USA), Judgements, ICJ Reports 1986,
para.207, regarding the elements to determine the existence of customary international law.
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part of the country. For many decades, we have exploited the waters of the river for trade and
shipping purposes, with Gondor accepting our exploitation of the river for our country's needs.
Moreover, regarding Gondor's claim that a big part of the Mering Stream is under its sovereignty,
because of the river’s location, an issue of sovereignty over a canal has again concerned the
Permanent Court of International Justice (PC1J) in the case of SS Wimbledon?. In that case, the
PCIJ has decided that, even though the canal was part of the territory of Germany, however,
because of the conditions, and the extreme needs during the war, the canal had ceased to be an
internal navigable waterway of Germany?. For the present case, we submit that this precedent is

good law for the resolution of this legal question.

Gondor's sudden and unwarranted conversion contravenes customary international law, as defined
in Article 38 of the Statute of the International Court of Justice, especially since there is no bilateral
or multilateral convention, obligations must necessarily arise from unwritten law, such as
customs. The Article 38 defines that: “The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply [...] international custom, as
evidence of a general practice accepted as law”. From Gondor's attitude it is inferred that there
was both the element of practice (usus) and the element of belief that the practice which had been
followed for so many years corresponded to a vested legal right (opinio juris sive necessitatis). In
fact, the use of the river was frequent, extensive and long-term, uniform and consistent by Rohan,
without Gondor raising any objection. After all, the Court in previous occasions has established
that the lack of active protest presumes for the silent party that it “must be held to have acquiesced.
Qui tacet consentire videtur si loqui debuisset ac potuisset. Since the Applicant had so much

time at its disposal to protest over the rights of Rohan over the Mering Stream, it should not be

25S Wimbledon (United Kingdom, France, Italy and Japan v. Germany) (Merits) [1923] P.C.1.J., Series A, No. 1, pp.
163-168.

3 1bid.

* Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment of 1.5 June 1962: 1.C. J.
Reports 1962, p. 6, p. 23.
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allowed for the Applicant to estoppel the enjoyment of the rights of Rohan deriving from a rule of

customary law concerning the fair and reasonable use of the waters®.

As a result, Rohan is asking the Court declare that Rohan is entitled to the fair and reasonable use
of the waters of the Mering Stream, that —under this standard— Rohan is entitled to their current

use, aw well as to dismiss all claims for reparations, as there has been no injury inflicted to Gondor.

Il. Gondor has violated International Environmental Law, while the countermeasures

that Rohan imposed did abide by the principle of proportionality.

The Federal Republic of Rohan further submits that Gondor has violated International
Environmental Law (1) and as a result the countermeasures, as a form of response, as lawful, as

they abide by the principle of proportionality (2).
1. Gondor has violated International Environmental Law

According to customary law, States have the obligation to ensure that activities within their
jurisdiction or control do not cause damage to the environment of other States and take all

appropriate measures to prevent such significant harm to other states®.

As far as prevention is concerned, States must exercise due diligence while exercising potentially
dangerous activities not only at the initial stage but also throughout the whole operation of the
activity’. This obligation is an obligation of conduct and not one of result, which indicates that
should a State take all appropriate measures, even if the danger is realized, the State bears no

responsibility. It is also vital that they conduct a proper (emphasis added) Environmental Impact

>Barbara H. Gallo “A Reasonable Use Approach to Allocating Water for Consumptive Use in the Southeast”, p. 12-
14.

®Trail smelter case (United States/ Canada), 3 UNRIAA, p. 1965.

” Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, with commentaries, 2001,
(A/56/10), in YBILC, 2001, Vol. Il, Part Two, p. 154, para. 6
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Assessment prior to the commencement of activities with potential transboundary effect. This was
explicitly established in the Pulp Mills on the River Uruguay Judgment (Argentina v. Uruguay) as
well as in the Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) one®.

Cooperation with other states is also inextricably linked to this obligation together with the duty
to inform which is a precondition to any successful cooperation. This is even more vital in cases
of emergency when the State in whose territory the dangerous act occurs has the obligation to
notify the States that can be affected.

In our case, neither did Gondor conduct a proper environmental Impact Assessment nor did it
cooperate or inform Rohan on the specifics of the project. The study was conducted on a small
scale and after the construction of the Factory. Moreover, Gondor has not taken specific measures
to protect the environment of the Mering Stream River. The operation of the Excavation Site, thus,
resulted in the pollution of the river and the surrounding ecosystem as well as in the subsequent

dramatic decline of the fish stocks.

Gondor has violated international environmental law and is responsible for the aforementioned
damage done, since it failed to demonstrate the necessary due diligence to cooperate, inform and

notify the Rohirrim authorities.

& Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010, p. 14, para. 204; Certain
Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a Road in
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Judgment, 1.C.J. Reports 2015, p. 665, para. 104.
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2. The countermeasures that were imposed are lawful

Article 22 of the Articles on State Responsibility for Internationally Wrongful Acts (ARSIWA)
establishes the right of states to impose countermeasures as a response to an unlawful act. In our
case, Rohan lawfully imposed economic sanctions and an embargo to the State of Gondor as a
response to the latter’s unlawful conduct since it violated the International Environmental Law.
Therefore, the Respondent was entitled to impose countermeasures in response to the Applicant’s

unlawful conduct.

Additionally, the countermeasures imposed were proportional, therefore in compliance with
international law. This Court’s practice in order to determine whether the imposition of economic
sanctions, including an embargo, are proportional includes the test of necessity. In the case
concerning Military and Paramilitary Activities In and Against Nicaragua for example®, the Court
examined whether the embargo imposed by the United States of America was necessary in order
to protect its national interests. In our case, the economic sanctions and the embargo on
pharmaceutical products were vital for the protection of Rohan’s national interests as it would
safeguard its image in the Global Community as a country that does not let such acts go unpunished
and since it will casually lead erga omnes to the avoidance of similar unlawful practices in the

future.

The existence of harm is a parameter, also used, to determine whether the principle of
proportionality has been met. Regarding this, it is submitted that any rights under the International
Covenant on Civil and Political Rights (ICCPR) or under the International Covenant on Economic,
Social and Cultural Rights (ICESCR) may not be opposed to the Respondent extraterritorially. In
the Advisory Opinion regarding the Legal Consequences of the Construction of a Wall in the

Occupied Palestinian Territory, it is mentioned that the ICESCR and the ICCPR “guarantee rights

° Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. USA), Judgements, ICJ Reports 1986,
para. 282.
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which are essentially territorial”®. Article 2 of the ICCPR establishes that a State undertakes to
respect the rights of all individuals within its territory and subject to its jurisdiction. In our case,
there is no indication that Rohan has any kind of jurisdiction over the people in Gondor’s
territory. Therefore, harm cannot be attributed to the Respondent. For this reason, the ICESCR
and ICCPR are abusively invoked without any actual legal basis, especially since the existence of
harm cannot stand in relation to the proportionality test.

IIl.  The Federal Republic of Rohan, by increasing its troops along the border and
reconstructing and manning with military personnel Helm’s Deep, has not violated
its Treaty obligations towards the State of Gondor under Article 2(4) of the United
Nations Charter, Gondor did not exercise lawfully its right to self-defense and Rohan,
by taking part in the act of aggression in the city of Anorien, has violated its Treaty
obligations towards the State of Gondor under Article 2(4) and (7) of the United

Nations Charter and the latter is, thus, not entitled to reparations for this act.

The Federal Republic of Rohan will establish that the increasing of the troops at the border with
Gondor, the reconstruction and manning of Helm’s Deep cannot be construed as threats of use of
force, in violation of its treaty obligations towards Gondor, under Article 2(4) of the United
Nations Charter (1), that Gondor’s use of force cannot be justified as an action under its inherent
right to self-defense codified in Article 51 of the United Nations Charter (2), that Rohan’s use of
force does not meet the threshold of an act of aggression prohibited by the United Nations Charter

(3) and that Gondor is not entitled to reparations (4).

10 | egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J.
Reports 2004, para. 112
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1. Rohan did not violate its treaty obligations towards the State of Gondor under Article
2(4) of the United Nations Charter

The Federal Republic of Rohan rejects the accusations of the Government of Gondor regarding
the infringement of its charter and treaty obligations under Article 2(4) of the United Nations

Charter and specifically the threat of force.

Specifically, the measures taken regarding the reinforcement in all forms of its border area does
not, in any case, indicate the aim to initiate the use of force against the Government of Gondor in
the future. A state, under the principle of “compétence de la compétence”, if it is not binded by
any other specific rule which indicates such restriction, reserves the right to place its army within
its territory wherever it wishes, as “[r]estrictions upon the independence of States cannot therefore
be presumed”!?. Matters such as the decisions regarding the measures taken for its self-defense are

considered as domaine réservé of States.

On the contrary, taking into consideration the declaration of the leader of the new government of
Gondor Aragorn II regarding the plan of the “Great Idea” to make advances over the Misty
Mountains and reclaim some areas of Rohan, the actions taken by Rohan are a mere exercise of its
inherent right to self-defense. In utter irony, the party involved with the truly imperialistic goals
that fully contradict both the spirit and the black-and-white letter of the Charter of the United
Nations is the Applicant, as its current Head has the role of the de jure leader of a paramilitary
group which openly supports acts of aggression and intervention against Rohan and its nationals,

which eventually was conceptualized and named the “Great Idea” plan.

1133 Lotus (France/Turkey) (Merits) PCIJ Series A No 10, p 18.
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2. The lack of legality in Gondor’s exercise of its inherent right to self-defense under
Article 51 of the United Nations Charter

The State of Gondor has committed a violation of its legal obligations under Article 2(4) of the
United Nations Charter and specifically the prohibition of the use of force. The measures taken by
Rohan were preventative actions in case the Government of Gondor proceeded with the
implementation of its “Great Idea” plan. Preventative actions, however, are not accepted forms of
acting under a State’s inherent right to self-defense, as the United Nations Security Council has
reaffirmed in its Resolution 4872, where it unanimously condemned Israel for implementing a
strike on a nuclear reactor in Iraq because it feared that Irag might acquire nuclear weapons through
the operation of the reactor. In this vein, it is submitted that according to the United Nations
General Assemby’s Resolution 3314, which codifies international customary law3, whereas it
contains a non-exhaustive definition of aggression, it still falls within the discretion of the United
Nations Security Council to decide which additional acts are to be understood as acts of
aggression®. As there is no relevant Resolution made aware to either party or communicated by
the United Nations Security Council to the Court, it cannot be established that there was an actual

aggression occurring against Gondor, so that it may exercise its right to self-defense.

In addition, the fact that Rohan’s actions took place in its own territory within which it has the
right to act as it wills under the principle of the territorial sovereignty of each state, indicates that
Gondor has equally violated the prohibition of non-interference in the domestic affairs of a state

that derives from Article 2(7). After all, under customary law, codified in the United Nations

12 United Nations Security Council Resolution 487, Resolution 487 (1981) (19 June 1981).

13 Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. USA), Judgements, ICJ Reports 1986,
para. 195.
14 United Nations General Assembly Resolution 3314, Definition of Aggression, Resolution 3314 (XXIX) (14

December 1974) available from https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NRO/739/16/IMG/NR073916.pdf?OpenElement.
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General Assembly’s Resolution 2625%, “armed intervention and all other forms of interference

[...] are in violation of international law”*®.

On these grounds, as no armed attack occurred, on behalf of Rohan, nor can its actions be
considered as an armed attack, the State of Gondor in its use of force against Helm’s Deep, and its
elimination of all Rohirrim military forces there has not lawfully exercised its inherent right to
self-defense under Article 51 of the United Nations Charter?’.

3. Rohan did not violate of its Treaty obligations towards the State of Gondor under
Article 2(4) and (7) of the United Nations Charter regarding the act of aggression in
the city of Anorien

The Federal Republic of Rohan rejects the accusations of the Government of Gondor regarding
the infringement of its charter and treaty obligations under Article 2(4) of the United Nations
Charter and acts according to Article 51, exercising its inherent right to self-defense, which was
violated by the unlawful treatment of the Rohirrim people in the city of Anorien by the Government
of Gondor. The responsibility of States to protect their citizens abroad is in linked to a fundamental
function of States, which is the diplomatic protection, a right which derives from customary

international law8.

Therefore, the use of force was necessarily mandated by the need to protect our nationals abroad,

especially if we take notice that in the last years there were many Rohirrim immigrants to Gondor

15" Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment, I.C.J.
Reports 2005, p. 168, para. 162.

16 United Nations General Assembly Resolution 2625, Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations Resolution
2625 (XXV) (24 October 1970) available from https://treaties.un.org/doc/source/docs/A RES 2625-Eng.pdf.

7 Niaz A. Shah, “Self-Defence, Anticipatory Self-Defence and Pre-Emption: International Law’s Response to
Terrorism,” Journal of Conflict and Security Law 12, no. 1 (March 1, 2007): 95-126,
https://doi.org/10.1093/jcsl/krm006.

18 LaGrand (Germany v. United States of America), Judgement, 1.C.J. Reports 2001, p. 466, p.483, par. 42.
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that are living under a heavily oppressive regime, which actively discriminates against them. It
naturally follows that this act can not also consist of a violation of the non-intervention principle,
as we did not meddle with domestic affairs of the Applicant, as we just used force to protect our
nationals, nor did we proceed to occupy foreign territory, as Uganda did in Congo in the relevant
case or supported an opposing party to the Gondorian government®, After all, the protection of
one’s citizens is also not explicitly stated as a form of prohibited intervention in the exhaustive list
of principles in the Declaration on Principles of International Law concerning Friendly Relations

and Co-operation among States in accordance with the Charter of the United Nations®.

4. Gondor is not entitled to reparations

Under Article 21 of ARSIWA “[t]he wrongfulness of an act of a State is precluded if the act
constitutes a lawful measure of self-defense taken in conformity with the Charter of the United
Nations”. This means that when a state is acting under its inherent right to self-defense, then the
wrongful nature of the use of force, which is per se prohibited in Article 2(4) of the United Nations

Charter, is precluded.

In regards to the violation of the International Humanitarian Law, the Military Commander in
charge of the operation was indeed obliged to assess the situation at hand. Taking into
consideration that collateral damage might have occurred, he acknowledges that a margin of error
exists as the execution of his order is in the hands of the pilot who is assigned the bombing attack.
It is ambiguous whether the latter, during the fulfillment of his specific task, was capable of

measuring in a definitive way the accuracy of the air-dropped bombs as in many cases they are

19 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment, I.C.J.
Reports 2005, p. 168, par. 163.

20 United Nations General Assembly Resolution 2625, Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations Resolution
2625 (XXV) (24 October 1970) available from https://treaties.un.org/doc/source/docs/A RES 2625-Eng.pdf.
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affected by the same effects as artillery i.e the wind®. The military result at last was the loss of
only nine civilian lives, which aligns with the general principle of proportionality, if compared to
the massive extent of the bombing which was necessary for the military advantage Rohan aimed

to acquire.

All in all, the Federal Republic of Rohan is not obliged to provide reparations to Gondor as the
core element of the existence of an unlawful act is not present. Rohan merely exercised its inherent
right to self-defense under Article 51 of the United Nations Charter remaining aligned with the
principle of proportionality throughout the whole operation. Indeed it was protecting its nationals
located in Gondor since the Government repeatedly infringed their rights by any means and
therefore requests from the Court to dismiss Gondor’s claims concerning its alleged entitlement to

reparations.

PRAYER FOR RELIEF

For the foregoing reasons, the Federal Republic of Rohan respectfully requests the Court to

adjudge and declare that:

I.  The Mering Stream is an international watercourse and, thus, it does not lie exclusively
under the property of the State of Gondor and the latter is subject to reparation to the
Federal Republic of Rohan for obstructing its use in an equitable manner.

II.  Gondor has violated International Environmental Law, while the countermeasures that

Rohan imposed did abide by the principle of proportionality.

21 Elizabeth Rushing, “Collateral Damage from the Use of Indirect Fire in Populated Areas — Can It Be Avoided?,”
Humanitarian Law & Policy Blog, May 5, 2022, https://blogs.icrc.org/law-and-policy/2022/05/05/collateral-damage-
indirect-fire-populated-areas/.
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I1l.  The Federal Republic of Rohan, by increasing its troops along the border and
reconstructing and manning with military personnel Helm’s Deep, has not violated its
Treaty obligations towards the State of Gondor under Article 2(4) of the United Nations
Charter , that Gondor did not exercise lawfully its right to self-defense and Rohan, by
taking part in the act of aggression in the city of Anorien, has violated its Treaty obligations
towards the State of Gondor under Article 2(4) and (7) of the United Nations Charter and

the Federal Republic of Rohan is, thus, not entitled to reparations for this act.

Countermemorial | International Court of Justice (ICJ) 16

© 2023 by University of Macedonia, Thessaloniki, Greece, for Thessaloniki International Student Model United Nations. All Rights Reserved.

www.thessismun.org


http://www.thessismun.org/

A

) THESSISMUN

—




	QUESTIONS PRESENTED
	I. The Mering Stream is an international watercourse and, thus, it does not lie exclusively under the property of the State of Gondor and the latter is subject to reparation to the Federal Republic of Rohan for obstructing its use in an equitable mann...
	II. Gondor has violated International Environmental Law, while the countermeasures that Rohan imposed did abide by the principle of proportionality.
	1. Gondor has violated International Environmental Law
	2. The countermeasures that were imposed are lawful

	III. The Federal Republic of Rohan, by increasing its troops along the border and reconstructing and manning with military personnel Helm’s Deep, has not violated its Treaty obligations towards the State of Gondor under Article 2(4) of the United Nati...
	1. Rohan did not violate its treaty obligations towards the State of Gondor under Article 2(4) of the United Nations Charter
	2. The lack of legality in Gondor’s exercise of its inherent right to self-defense under Article 51 of the United Nations Charter
	3. Rohan did not violate of its Treaty obligations towards the State of Gondor under Article 2(4) and (7) of the United Nations Charter  regarding the act of aggression in the city of Anorien
	4. Gondor is not entitled to reparations

	PRAYER FOR RELIEF

